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DETAILED ACTION 
Response to Arguments 

Applicant's arguments witli respect to claims 33-43 have been considered but are 
moot in view of the new ground(s) of rejection. 



Claim Rejections - 35 USC § 102 
The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(e) the invention was described in (1) an application for patent, published under section 122(b), by 
another filed in the United States before the invention by the applicant for patent or (2) a patent 
granted on an application for patent by another filed in the United States before the invention by the 
applicant for patent, except that an international application filed under the treaty defined in section 
351 (a) shall have the effects for purposes of this subsection of an application filed in the United States 
only if the international application designated the United States and was published under Article 21(2) 
of such treaty in the English language. 

Claims 33-41 and 43 are rejected under 35 U.S.C. 102(e) as being anticipated by 
Klibanov et al. 

In regard to claims 33, 36, 41 and 43, the Klibanov et al. reference discloses a 
method for dispensing a fluid containing substantially uniformly distributed particulates 
entrained therein (see Abstract), comprising the steps of: Providing a container (50) 
having an axis (inherent), the container including a volume of fluid in which is entrained 
a plurality of particles (29), the container including a member configured to dispense 
fluid from the container when the member is manipulated (30); rotating the container 
about its axis before dispensing the fluid in the container (see col. 3, lines 53-55), such 
that the particulates become substantially uniformly distributed within the fluid in the 
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container; lialting tlie rotation of tine container; dispensing tlie fluid wlien tlie container 
is not rotating; and repeating the above steps (see col. 3, lines 43-55). Further, lines 
47-49 in column 3 explicitly state that rotations and delivery are simultaneous or the 
rotating may occur before the delivering. Furthermore, rotation of the container is 
not required in order for dispensing to occur, since the syringe is capable of being 
removed from the device and operated manually after rotating the device. 

In regard to claims 34, 35, 37 and 38, the container being rotated at rates that 
result in solid body rotation or particulates tracing a circular path is clearly dependent 
upon the container rate of rotation, which can be rotated anywhere from 0 to 30 rpm. 

In regard to claims 39 and 40, see column 6, lines 44-47. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or deschbed as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the phor art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claim 42 is rejected under 35 U.S.C. 103(a) as being unpatentable over Klibanov 
et al. in view of Salmon et al. 

The Klibanov et al. reference discloses the invention substantially as claimed 
(discussed supra), including rotating the container via motor (60), but doesn't disclose 
matching frequency and phase of the motor to the rate of container rotation to reduce 
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pulsing when dispensing fluid. The Salmon et al. reference discloses a micro-stepper 
motor that offers an improvement over stepper motors in that it allows a shaft to be held 
at an indefinite number of positions by controlling phase and frequency. Therefore, it 
would have been obvious to one of ordinary skill in the art at the time the invention was 
made to modify the Klibanov et al. device to have micro stepper motor controlled 
system in view of the teachings of the Salmon et al. reference in order to improve over 
conventional stepper motors by allowing a shaft to be held at an indefinite number of 
positions by controlling phase and frequency. 



Conclusion 

Applicant's amendment necessitated the new ground(s) of rejection presented in 
this Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP 
§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37 
CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 
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Any inquiry concerning this communication or earlier communications from tine 
examiner should be directed to Timothy L. Maust whose telephone number is (571) 
272-4891 . The examiner can normally be reached on Mon. - Thur. 7:00-5:30pm. 

The fax phone number for the organization where this application or proceeding 
is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Timothy L Maust/ 
Primary Examiner 
Art Unit 3751 

12/9/08 



